
NLRB Does About-Face on “No-Recording” Policies 

 

On June 6, 2018, National Labor Relations Board (NLRB) General Counsel Peter Robb 

issued a Memorandum explicitly stating the NLRB will now take the position that broad 

policies prohibiting employees from recording conversations, phone calls, and meetings 

in the workplace will generally be considered lawful under the National Labor Relations 

Act (NLRA).  This is a dramatic shift from the NLRB’s position under the Obama 

administration.   

 

Why Are “No-Recording” Policies Important? 

In the age of the smartphone (which, let’s face it, now doubles as a high-definition video 

camera), it has never been easier for employees to openly or surreptitiously record 

(through audio, visual, or both) conversations, events and meetings in the workplace.  

Understandably, this causes many employers concern, as they feel such recordings can 

be unconducive to open and honest conversations among employees and put the 

employer’s confidential and proprietary information at risk.  “No-recording” policies may 

prohibit recordings in the work place either generally or under particular circumstances; 

but are they legal?  

 

The NLRB’s Previous Position  

Section 7 of the NLRA states employees have the right to “engage in … concerted 

activities for the purpose of collective bargaining or other mutual aid or protection.” Under 

the Obama administration, the NLRB (the U.S. government agency responsible for 

enforcing the NLRA) took the position that broad policies generally prohibiting recordings 

in the workplace violated Section 7 because they could be reasonably construed by 

employees as prohibiting protected concerted activity under Section 7.  That position was 

affirmed by the U.S. Courts of Appeal for the Second and Fifth Circuits.  Although these 

courts noted a policy imposing “some limits” on workplace recording may not violate the 

NLRA if it is tailored to further an employer’s business interest, this left employers 

hesitant to maintain such policies for fear of missing the mark. 

 

The NLRB’s Position Following the June 6, 2018, Memorandum 

The June 6 Memorandum, “Guidance on Handbook Rules Post-Boeing,” explains the 

NLRB’s recent decision in The Boeing Company, 365 NLRB No. 154 (Dec. 14, 2017) 

established a new standard for determining whether workplace policies violate the NLRA.  

Under the new standard, the potential impact of a policy on employees’ NLRA rights is 

balanced against the employer’s legitimate justification for the policy.  Now, policies fall 

into one of three categories:  (1) policies that are generally lawful to maintain, (2) policies 

warranting individualized scrutiny, and (3) policies that are unlawful to maintain.   

Applying the new standard, the NLRB’s Memorandum explicitly states “no-recording” 

policies should fall into Category 1 and provides the following as examples of policies 

that will generally be considered lawful: 

 

1. “Employees may not record conversations, phone calls, images or company 

meetings with any recording device without prior approval.”  
 

2. “Employees may not record telephone or other conversation they have with their 

coworker, managers or third parties unless such recordings are approved in 

advance.” 

 

The Memorandum notes “no-recording” policies “may actually promote Section 7 activity 

by encouraging open discussion and exchange of ideas.”  It recognizes employers’ 

legitimate justifications for such policies, including security concerns, protection of 

property (including proprietary and confidential property), avoiding legal liability, and 

maintaining the integrity of operations. 

 

The inclusion of “no-recording” policies in Category 1 is significant.  The Memorandum 

instructs the NLRB’s regional offices that “Charges alleging policies in this category are 

facially unlawful should be dismissed, absent withdrawal.” 

 

Note:  The Memorandum includes a number of other policies that fall under 

Category 1 and are now generally lawful, such as: (1) civility policies, (2) no-

photography policies, (3) policies against insubordination, non-cooperation, or on-

the-job conduct that adversely affects operations, (4) disruptive behavior policies, 

(5) policies protecting confidential, proprietary, and customer information, (6) 

policies prohibiting defamation or misrepresentation, (7) policies prohibiting the 

use of employer logos or trademarks, (8) policies requiring authorization to speak 

for the company, and (9) policies banning disloyalty, nepotism, or self-enrichment. 

 

What Employers Should Do 

Employers should revisit their “no-recording” policies and feel comfortable adopting a 

broad policy, such as one of the policies specifically endorsed by the NLRB (noted 

above).  Employers should also consider whether they want to implement or broaden any 

of the other types of “Category 1” policies now generally considered lawful. 

Employers should, however, note the Memorandum states policies banning mere 

possession of cell phones at work (as opposed to recording) “may be unlawful where the 

employees’ main method of communication during the work day is by cell phone.” 

 

This update is provided as an educational service for general informational purposes only.  

The material does not constitute legal advice or rendering of professional services. 
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